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1 
JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


[ Filed In Open Court Dec. 2, 1958] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Holding A Criminal Term 


Grand Jury Impanelled October 30, 1958, Sworn in on November 4, 1958 


Criminal No. 1130-58 
Grand Jury No. 1292-58 


Vio. 26 U.S.C. 4704a 
21 U.S.C. 174 


THE UNITED STATES OF AMERICA 
Vv. 
JESSIE OVERTON 


) 
) 
) 
) 


INDICTMENT 

The Grand Jury charges: 

On or about October 16, 1958, within the District of iccmeani 
Jessie Overton purchased, sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package, a 
narcotic drug, that is, seventy-nine capsules containing a mixture total- 
ing about 78.0 grains of heroin hydrochloride, quinine hydrochloride, 
milk sugar and mannitol. : 

SECOND COUNT: : 

On or about October 16, 1958, within the District of Columbia, 
Jessie Overton facilitated the concealment and sale of a narcotic drug, 
that is, seventy-nine capsules containing a mixture totaling about 78.0 
grains of heroin hydrochloride, quinine hydrochloride, milk sugar and 
mannitol, after said heroin hydrochloride had been imported, with the 
knowledge of Jessie Overton into the United States contrary to law. This 
is the same heroin hydrochloride which is mentioned in the first count 


of this indictment. 
: /s/ Oliver Gasch | 
eR eee Attorney of the United States in 
/s/ Harvey Burs and for the District of Columbia 
Foreman. | | 





[ Filed Dec. 5, 1958] 
PLEA OF DEFENDANT 

On this 5th day of December, 1958, the defendant Jessie Overton, 
appearing in proper person and requests counsel be appointed by the 
Court, which is so ordered, and, being arraigned in open Court upon 
the indictment, the substance of the charge being stated to him, pleads 
not guilty thereto. 

The defendant is remanded to the District Jail. 

By direction of 
CHARLES F. MCLAUGHLIN 


Presiding Judge 
Criminal Court #4 


HARRY M. HULL, Clerk 
Present: By H. G. Dodd” . 
United States Attorney Deputy Clerk 


By F. Mcintyre 
Assistant United States Attorney 


P. Mallen 
Official Reporter 


[ Filed Jan. 15, 1959] 


' MOTION TO SUPPRESS EVIDENCE 


Comes now the defendant, Jessie Overton, by her attorney, John 
T. Bonner, and moves the Court to pass an order suppressing certain 
evidence, to-wit, approximately 79 capsules containing a mixture of 
heroin hydrochloride, said capsules having been taken from the person 
of defendant while under arrest and confinement at the Headquarters of 
the Metropolitan Police Department, 300 Indiana Ave., N.W., Washington, — 
D.C., on to-wit, October 16, 1958, and for cause refers to the affidavit 
of defendant attached hereto and made a part hereof. 

That said search and seizure were in violation of defendant's 
rights under the Fourth and Fifth Amendments to the Constitution. 


/s/ John T. Bonner 
Attorney for Defendant 
412 5th Street, N. W. 
Washington 1, D. C. 





[ Filed Jan. 15, 1959] 
AFFIDAVIT IN SUPPORT OF MOTION TO 
SUPPRESS EVIDENCE 
DISTRICT OF COLUMBIA, ss: ! 
Jessie Overton, being first duly sworn upon her oath, deposes and 

says that on, to-wit, October 16, 1958, she was in her apartment at 1011 
M Street, N.W., Washington, D. C. That several officers of the Metro- 
politan Police Department came to said premises and, acting under the 
purported authority of a search warrant, made a complete search of said 
premises and her person. Nothing in the way of contraband was developed 
as a result of said search. Despite that fact, affiant was placed under 
arrest and removed to the Headquarters of the Metropolitan Police De- 
partment at 300 Indiana Ave., N.W., Washington, D. C. At the time of 
her arrest, the arresting officers had no probable cause to believe her 
guilty of any offense nor were they aware of any offense being committed 
in their presence. While being held at Police Headquarters, there was 
taken from her person approximately 79 capsules containing heroin 
hydrochloride. 

/s/ Jessie Overton 

* * 


TRANSCRIPT OF PROCEEDINGS 





[ Filed May 27, 1959] 


Washington, D. C. 
January 27, 1959 


The above-entitled action came on for trial on the merits, before 
the HONORABLE EDWARD M. CURRAN, United States District Judge, 
at 2:15 p.m. | 





APPEARANCES: 
On behalf of the United States of America: 


ARTHUR J. McLAUGHLIN 
Assistant United States Attorney 


On behalf of the Defendant: 
JOHN T. BONNER, ESQ. 





4 
PROCEEDINGS 


DEPUTY CLERK: United States v. Jessie Overton. 

MR. BONNER: Ready, Your Honor, for defendant. 

MR, McLAUGHLIN: Ready for the government. 

DEPUTY CLERK: All witnesses in this case will please retire to 
the witness room at this time. 

MR. BONNER: The Court please, the first matter to come to your 
attention this afternoon will be a motion by the defendant to suppress 
certain evidence seized from her person and from her home. The basis 


for her motion is that the affidavit in support of the search warrant and 


which formed the basis for the search warrant is insufficient to support 
the warrant; therefore, anything we recover, taken as a result of that 
search, should be inadmissible. 

Now, I offer formally in evidence the search warrant and the affi- 
davit in support thereof, which Your Honor has before you. I submit this 
proposition to the Court: The search warrant contains the statement of 
fact that one Oscar was a dope addict, that is a fact and is so stated. Now, 
the second paragraph of that affidavit merely says that the affiant learned, 
without giving us the source of his information, that at a certain time 
these defendants, including this defendant, were dealing in narcotics. 
The third paragraph tells us that one George Albert, who is known to be 
a narcotic addict, came out of the premises in which the defendant lived. 
The fourth again refers to information received and the affiant tells us 
that he had received information that this defendant had gone to New York 
for the purpose of getting narcotics. He does not tell us where he got the 
information nor supply us with the name of the person who gave it to him. 

Now, the fifth paragraph of this affidavit does have a statement of 
fact, in that the affiant says he did see addicts going in and out of the 
apartment house. 

In the sixth paragraph, he again relays information which he has 
as to a trip to New York. The seventh paragraph gives us information 
which is double hearsay, in that he tells us he was told by an agent of the 
federal bureau that said agent had received information. 
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| 
Now, we say in all sincerity to this Court that nowhere in this 


affidavit does the officer making it allege any facts-- 
THE COURT: Is this her heroin that was seized? 
MR. BONNER: Yes, Your Honor, it was seized fron her person. 
THE COURT: And it is heroin? : 
MR. BONNER: Yes, Your Honor. ! 
THE COURT: And it was hers? | 
MR. BONNER: Yes, Your Honor. We make no question of the fact 
that heroin was seized and was in her possession, we admit that to the 
Court. But we say this, that by virtue of the Schenks doctrine and al- 
though that doctrine has been kicked around somewhat by our district 





courts, I submit to this Court it has never been reversed or overruled 

and there is a good reason for it, because as they say in Schenks-- 
THE COURT: Have you got the case that came down from the 

Supreme Court yesterday? | 
MR. BONNER: Yesterday? 
THE COURT: Yes. 


. BONNER: Not yesterday, I have one that came down June 





THE COURT: No, I mean the one yesterday. 
MR. BONNER: I haven't seen yesterday's yet. 
THE COURT: You haven't got it? | 
MR. BONNER: I don't have that one, sir, no. I do have the 
Giordenello case which came down June 30th. But submitting the affi- 
davit to the Court, submitting the Schenks ruling and the Giordenello, 
which says very plainly that the complaint contains no affirmative alle- 





gations the affiant spoke of personal knowledge of the matters therein, 
I submit to the Court it is time we had a ruling, very plainly. 

THE COURT: Isn't probable cause all that is Bu to obtain a 
search warrant? 

MR. BONNER: I don't think so, because in Giordenello it wasn't 
sufficient for a warrant. , 
THE COURT: You don't have to have enough evidence to convict 
somebody. | 
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MR. BONNER: I certainly agree with the Court, you do not, but here 
is what we are getting into and it happens over a period of years: The 
police every year go a little bit further in what they lack in getting these 
warrants, until the time will come where the police will merely say, 

"T think somebody is doing something wrong," and they will be getting 
warrants. 

THE COURT: You can't quite go that far. 

MR. BONNER: I hope they never do, sir; if they do, I hope I get 
the case that goes up, too. But as Schenks points out, there is nothing 
in this affidavit by which the person signing it could be later held in 
perjury. 

Now, I don't wish to impugn at all these policemen. I know they are 
all honest, hard-working men, I know they wouldn't say anything that is 
wrong, but what they are doing is relating to the Commissioner some- 
thing that was told to them, something for which no one is responsible. 
In this particular case, there is no person responsible for the statements 
made. The officer says, "I was told this," and I certainly agree he was. 
Your Honor well knows that these informers are somewhat shifty indi- 
viduais, and an informer will quite likely say anything to a policeman 
that he thinks will help himself. And an informer can very well say to 
Mr. Panetta, "I think Bonner is" or "I saw Bonner with narcotics in his 
office" and on the basis of that, have a warrant for my office or your 
office or anyone else's . 

I say to the Court that what the Constitution wants and I think what 
the Supreme Court says we should have, is an affidavit as to a fact, so 
that if that fact is wrong, the person making the affidavit can be held 
responsible. 

THE COURT: I would like to have that Supreme Court case, which 
involved narcotics. 

MR. McLAUGHLIN: The one just handed down, Your Honor? 

THE COURT: Yesterday. 

MR. McLAUGHLIN: I think it is Draper, I haven't got it with me. 

THE COURT: Do you have anything else to argue? 





MR. BONNER: No. 
THE COURT: Do you? | 
MR. McLAUGHLIN: The only thing is, my friend's '"Schenks" 





case has been overruled by the Bringer case by the Supreme Court of 
the United States, and it still boils down to an issue of probable cause 
whether for a search warrant or an arrest without a warrant; and for 


arrest, he cites that case. 

THE COURT: Giordenello? | 

MR. McLAUGHLIN: That adds nothing to a situation like this; that 
pertains to the information in the arrest warrant itself, whether that is 
sufficient, not as to the affidavit applying for the arrest warrant. 

THE COURT: Have you got that other case you just cited there? 

MR. McLAUGHLIN: Draper? ieee 

THE COURT: No, the one you just referred to. : 

MR. McLAUGHLIN: No--he has it. Bringer? 

THE COURT: Yes. 

MR. McLAUGHLIN: No, I haven't got that, that is the Supreme 
Court, as Your Honor recalls, following the Carroll case-+ 

THE COURT: I will deny the motion. Let's proceed. 

MR. BONNER: At this time, may it please the Court, the de- 
fendant announces ready for trial and we would like to note for the 
record that this case is being tried by the Court and there is no jury 
present, and that is in pursuance of a waiver of trial by ity which both 
the defendant and myself have signed. 

THE COURT: I understand this is a legal proposition that you 
want to test out, Mr. Bonner. All right. | 

MR. BONNER: The stenographer wanted that in her records. 

THE COURT: Proceed. | 

MR. McLAUGHLIN: Officer Panetta. 

Thereupon -- 

JOHN R. PANETTA 
called as a witness by the government, being first duly sworn, was 
examined and testified as follows: | 
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DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 

Q. Officer Panetta; your full name is what? A. John R. Panetta. 

Q. And you are a member of the Metropolitan Police Department? 
A. Yes, sir. 

Q. And assigned to the Narcotics Squad? A. Yes, sir. 

Q. Were you so assigned on October 16 of 1958? A. Yes, sir. 

Q. Now, as a member of the Metropolitan Police Department, 
Narcotics Squad, on that date, did you go to--what is the address? 
A. 1011. 

@. -- 1011 M Street, N.W., in the District of Columbia? A. Yes, 
I did, sir. 

Q. Who went to those premises with you? A. There was Officer 
Somerville, Sergeant Rayboy, Officer Brewer, Officer Hood and myself. 

@. And before going to those premises, did any of you officers 
obtain a search warrant for those premises? A. “There wasia search:-’- 
warrant for those premises, obtained by Officer Somerville. 

@. And did he have that search warrant with him at the time that 
you were along? A. Yes, sir. 

Q. Now, as you approached those premises, which police officer 
entered first? A. I did, sir. 

Q. Tell us under what circumstances you entered those premises 
on that date? A. I walked to the stairs and started up the stairs. The 


front room on the right, the window was open, and Jessie saw me walking 


up the stairs -- 

Q. When you say "Jessie," you mean whom? A. Jessie Overton, 
the defendant. 

Q. You mean the defendant Jessie Overton? A. Yes. 

Q. Had you known her prior to October 16, 1958? A. Yes. 

Q@. All right. You say she--as you approached the steps, what 
happened? A. She saw me and I called in to her and said, "Jessie, 
I want to talk to you." At that time, she said, "Just a minute," and I 
went to the door of the premises. I heard motions in the room and the 





drain running. 

THE COURT: The what? 

THE WITNESS: The drain, the faucet and water running, and then 
in about, oh, forty-five seconds or a minute, she came to the door to 
open it. : 

BY MR. McLAUGHLIN: i 

Q. You say "she,'"' you mean whom? A. The defendant, Jessie. 

Q. Jessie Overton? A. Yes. 

Q@. She came to the door and what happened? A. She opened the 


door and I stepped in and I told her that there was a search warrant for 


the premises, and at that time Officer Somerville and Krenitsky were 


directly behind me and walked in with the search warrant, and she told 
me that we were a little late. | 
Q. Was she still talking in the hall? A. Inside the room. She 
said we were a little late, she had drained it down the = 
Q. Drained what down the sink? | 
MR. BONNER: May I make a blanket objection to anything the of- 
ficer observed or heard or did on the premises, on the theory the entry 
was illegal, and I won't interrupt again. | 
THE COURT: All right. Go ahead. | 
BY MR. McLAUGHLIN: : 
Q. What did she say? A. She said she put the heroin down the 
drain. 
Q. Did you have any further conversation with her f that time ? 
A. lasked her a little later, not right at that moment-- i 
Q. After you had this conversation,, did you go any other place in 
the apartment? A. Yes, we went toa partitioned section in the rear of 
12 the apartment, which was made into a make-shift kitchen. 
THE COURT: Whose apartment is this? | 
THE WITNESS: This is Jessie Overton's. 
THE COURT: How do you know? 
THE WITNESS: She said she lived there. 
THE COURT: She said she lived there? 
THE WITNESS: Yes. 
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THE COURT: All right. 
BY MR. McLAUGHLIN: 
Q. How many other people were in the apartment at the time you 
entered? A. Three. 
Q. What were the names of the other three people? A. There 


was Oscar Bryant, Jessie Overton's common law husband, a fellow 


named Dixon who is a known narcotic addict, and a girl, I can't recall 
her name, she is known to us as a narcotic addict. 

Q. Now, how about Bryant, was he known to you as a narcotic 
addict? A. Yes, he is. 

Q. Is he known to you as a narcotic seller? A. Yes, sir. 

Q. All right. Then when you saw all these people in the apartment, 
where did you go in the apartment? A. We went to this make-shift kitchen 
and we had to send one of the officers out for a Stillson wrench and we 
removed the trap from the sink and in that trap were some gelatin cap- 
sules clinging to the side. We placed the contents of the trap, which still 
had a liquid in it, into a jar and preserved that for analysis. 

Q. Did you make any other search of the premises? A. Officer 
Somerville right at the same time had discovered four empty gelatin 
capsules in a glassine bag which had traces of white powder, a hypo- 
dermic needle and syringe which was lying there. 

Q. Where was thatfrom? A. In the kitchen on a make-shift 
table. 

Q. Was anything else found in there? A. Not that I recall. 

THE COURT: Did you recover any capsules from the premises? 

THE WITNESS: No full capsules, no, sir. 

THE COURT: No full capsules; did anybody else? 

THE WITNESS: Not to my knowledge. 

THE COURT: What is this 79 capsules? 

MR. McLAUGHLIN: We will come to that, Your Honor. 
| BY MR. McLAUGHLIN: 

Q. Now, after you observed the apartment as you have just indi- 
cated, was anyone placed under arrest? A. All occupants were placed 
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under arrest. : 
Q@. When you say "all occupants, '"' was the defendant one of those 





placed under arrest? A. Yes, sir. 

Q. And after the defendant was placed under arrest, what did you 
do with her? A. We transported her to the office of the Narcotics 
Squad and we acquired the services of a police woman. | 

Q. Now, while in the apartment, after the first conversation you 
had with the defendant, Miss Overton, did you have any further conversa- 
tion with her about narcotics? A. Yes, in the apartment, at that time 
she said this girl that I can't remember her name, she said she had sold 
her some capsules but she had dumped those down the drain along with 
what she had. | 

Q. Did she say anything else? A. Well, I asked her if she had any 
more narcotics and she said no. 

Q. Was there anything said by her as to how or where she got the 
narcotics? A. She stated that she had gone to New York to purchase 
her narcotics. | 

Q. Did she say when that was? A. No, sir, she didn't tell me. 

Q. Now, all this conversation was in the san is that 
right? <A. Thatis right, sir. ! 

Q. After all those people in the apartment, including the defendant, 
were placed under arrest, where were they brought to? A. To the 
office of the Narcotics Squad of the Metropolitan Police Department. 

Q. That is in Police Headquarters? A. Yes. 

Q. While there at Police Headquarters, was the defendant searched? 
A. The matron made a search of the defendant and at the time it was de- 
cided that we would send her to the hospital. : 

Q. Send who to the hospital? A. The defendant J essie Overton to 
the hospital for a further examination. | 

Q. For what purpose? A. Well, so thata doctor-~ 

Q. You say "examination,'' you mean examination or search? 


A. Search; so that a doctor might examine the cavities for any nar- 
| 


cotics. 
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Q. Now, was that suggested to the defendant? A. Yes, it was. 
@. And then what did the defendant say or do after that was said 
in her presence? A. She said it wasn't necessary to go to the hospital, 
16 that she would get them herself. And at that time, Officer Shaw, who is 
a police woman, and the defendant Jessie Overton went into an office of 
the Narcotics Squad and she retrieved the narcotics which were secreted 


in her cavity. 
Q. From the defendant? A. From the defendant. 
MR. McLAUGHLIN: I believe that is all I have of this witness, 
Your Honor. 
MR. BONNER: No questions. . 
THE COURT: Did you see the capsules? Did Officer Shaw and the 
defendant return to the room you were in? 
THE WITNESS: Yes, sir. 
THE COURT: Did they have the capsules then? 
THE WITNESS: Yes, they did. 
THE COURT: How many? 
THE WITNESS: Seventy-nine. 
THE COURT: All right. 
MR. McLAUGHLIN: That is all I have. 
(Witness excused. ) 
Thereupon -- 
JUANITA H. SHAW 
called as a witness by the government, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 
Mrs. Shaw, your full name is what? A. Juanita H. Shaw. 
Do you spell the last name, S-h-a-w? A. That is right. 
And you are a member of the Metropolitan Police Department? 
sir. 
Assigned to the Women's Bureau, is that right? A. Yes, sir. 
And were you so assigned on October 16 of 1958? A. Yes, sir. 
Now, on that date, did you have an occasion to be in Police 
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Headquarters? A. Yes, sir. 
Q. Did there come a time when you saw a person identified to you 
as Miss Jessie Overton? A. Yes, sir. ! 
Q@. And do you see her in court here today? A. Yes, sir. 
Q. Will you point at her, please? A. Right there. | 
MR. McLAUGHLIN: May the record show she identified the de- 
fendant Overton? | 
THE COURT: Very well. 
BY MR. McLAUGHLIN: 
@. When and where did you see Miss Jessie Overton on October 16, 
1958? A. At1011 M Street, I saw her. 
Q. Is that the first time you sawher? A. Yes, sir. 





Q. Then was she brought out of those premises by you? A. Yes, 


@. All right. Where did you bring her to? A. She was taken by 
the Narcotics Squad to Headquarters. | 

Q. That is Police Headquarters? A. Yes. 

MR. BONNER: At this time may I make another blanket objection 
to anything that followed the arrest. 

THE COURT: Very well. 

BY MR. McLAUGHLIN: 
Q. Did you see her again at Police Headquarters on that date? 





A. Yes, sir. : 

Q. And under what circumstances did you see her at Police Head- 
quarters on October 16, 1958? A. When she was being questioned by 
the Narcotics Squad. | 

Q. Where, in Police Headquarters, was she at that time? <A. In 
the squad room, Narcotics Squad room. : 

Q. All right. Did she say anything at that time in your presence? 


19 A. She denied having any heroin or anything on her. 
Q@. All right. Did she deny it the entire time that she was in your 


presence? A. She admitted after she-- 
Q. No, you say "admitted"--just what did she say? A. She said 
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she had nothing on her. 

Q. She had nothing on her? A. That is right. 

Q. Did she say that the entire time while she was in your presence? 
A. No, sir. 

Q. Ali right, when did she have occasion to say something different 
than that? A. About 3:30 that date, she said she had some capsules. 

@. And when she said she had some capsules, then what next 
happened? A.) She offered to remove them and give them to me. 

Q@. All right. When she made that offer, what did you do or where 
did you go with her? A. I went into the office, into Captain Jefferson's 
office, and she removed the capsules. 

Q. You say you went into Captain Jefferson's office. Was anyone 


else in the office besides you and the defendant? A. No, sir. 
Q@. Where, if you are able to tell us, did the defendant remove the 


capsules? A. From her vagina. 

Q. Vagina? A. Yes, sir. 

@. And what did she do with the capsules that she had removed 
from her vagina? A. She placed them in a brown envelope which I 
was holding. 

@. And did those capsules have any government stamps of any kind 
on them at that time? A. No, sir. 

Q. Now, I will show you Government Exhibit marked for identi- 
fication -- 


(Small brown envelope containing 79 cap- 
sules was marked Government Exhibit 
No. 1 and large evidence envelope was 
marked Government Exhibit No. 1-A for 
identification. ) 


I show you Government Exhibit marked for identification No. 1 
and ask you if you can identify that? A. Yes, sir. 
Q. And you identify Government Exhibit marked for identification 
No. 1 as what? A. The envelope that I was holding when Jessie placed 
the capsules in them. 
Q@. And the capsules, how many capsules did she place in that 
21 envelope? A. Seventy-nine. 
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Q. What? A. Seventy-nine. | 
Q. And what did the capsules contain at the time that she put them 
in the envelope? A. A white powder. 
Q. And I will ask you again, did they have any government stamps 
of any kind on them? A. No, sir. : 
Q. What did you do with the seventy-nine capsules containing a 


white powder after receiving them from the defendant Jessie Overton? 


A. I gave them to Officer Somerville. 
Q. Did you give them to Officer Somerville in the same condition 
as when you received them from the defendant Overton? A. Yes, sir. 
Q. All that you testified to happened in the District of Columbia, 
is that right? A. Yes, sir. : 
MR. McLAUGHLIN: I believe that is all I have of this witness. 
MR. BONNER: We have no questions, Your Honor. 
(Witness excused. ) 
MR. MCLAUGHLIN: Call Officer Somerville. : 
Thereupon -- 
JOSEPH W. SOMERVILLE 
called as a witness by the government, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 
Q. Officer Somerville, your full name is what? A. | Joseph 
William Somerville. | 
Q@. You are a member of the Metropolitan Police Department 
A. Iam. | 
Q. Assigned to what detail? A. Narcotics saoadl | 
Q. Were you so assigned on October 16 of 1958? A. I was. 
Q. On that particular date of October 16, did there! come a time 
when you saw police woman, Mrs. Shaw? A. There was. 
@. And when did you see Mrs. Shaw on that date of: October 16? 
A. Isawher at 1011 M Street, N.W. 
Q. Did there come a time later that day when you saw her at 
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Police Headquarters? A. There was. 
Q@. Do you recall the approximate time then? A. The time then 
23 was about 3:30, quarter to four. 

Q. Now, I will show you Government Exhibit marked for identifi- 
cation No. 1, Officer Somerville, and ask you if you can identify that? 
A. I can. 

Q. And you identify Government Exhibit marked for identification 
No. 1 as what? A. These are the two large brown envelopes in which I 
placed some narcotic evidence and my initials are on these. 

Q. You say you placed some narcotic evidence, where did you get 
the narcotics that you placed in those envelopes? A. I received these 
from Officer Shaw. 

Q@. Mrs. Shaw? A. Yes. 

Q. Can you tell us what type of narcotics, can you describe what 


you refer to as narcotics that you received from Mrs. Shaw? A. There 


were 79 capsules containing a white powder, which were wrapped ina 
piece of cellophane paper and a Chesterfield cigarette pack. 

Q. You received them from Mrs. Shaw? A. That is correct. 

Q. And after receiving Government Exhibit No. 1 from Mrs. 
Shaw-- I will show you Government Exhibit marked for identification 
1-A and ask you what you did, if anything, with Government Exhibit 1, 
in reference to Government Exhibit 1-A? A. I placed Government 
Exhibit 1 into Government Exhibit 1-A, and I delivered Government Exhibit 
1-A to the United States Chemist, Mr. Butler. 

Q. Showing you Government Exhibit 1-A, I ask you if it is in the 
same condition today as when you turned it over to Mr. Butler? A. No, 
it isn't. 

Q. All right, what is the difference in its condition today and when 
you turned it over to Mr. Butler? A. It has been opened. 

Q. Was it sealed and locked at the time that you turned it over? 
A. It was. 

Q. And contained Government Exhibit 1, is that right? A. Yes. 

MR. McLAUGHLIN: I think that is all I have of this witness. 

MR. BONNER: We have no questions, Your Honor. 
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(Witness excused. 5 


MR. McLAUGHLIN: Dr. Butler. ! 
THE COURT: I didn't think it was disputed that they contained 


heroin. 
MR. BONNER: No, it is not disputed, we will be glad to stipulate 
the Government Exhibit contains heroin. Of course, we object to its 








being introduced in evidence. 
MR. McLAUGHLIN: In other words, stipulate the 79 capsules con- 
taining this white powder that were received by Mrs. Shaw from the de- 
fendant and turned over by Mrs. Shaw to Officer Somerville, who later 
turned them over to the chemist, Dr. Butler, that Dr. Butler will testify 
that those 79 capsules recovered from the defendant contained heroin, a 
derivative of opium. | 
MR. BONNER: We will so stipulate, Your Honor. 
THE COURT: Very well. : 
MR. McLAUGHLIN: With that, the government will offer Exhibit 1 





and rest. 
MR. BONNER: We object. 
THE COURT: Very well, it may be admitted. The government 


rests. | 


(Government Exhibits 1 and 1- A were re- 
ceived in evidence.) ! 


THE COURT: Do you have any testimony? | 

MR. BONNER: No, Your Honor. 

THE COURT: Very well. i 

Stand up. The Court finds you guilty. I will refer the matter to 
the Probation Office before I impose sentence. : 

(Whereupon, the foregoing proceedings were concluded. ) 


CERTIFICATE OF OFFICIAL COURT REPORTER 


I, Margaret A. Deeds, one of the Official Court Reporters of the 
United States District Court for the District of Columbia, hereby certify 
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that the foregoing is the official transcript of the proceedings had in 
United States v. Jessie Overton, Criminal No. 1130-58, on January 27, 
1959. 
Dated this 22d day of February, 1959. 


/s/ Margaret A. Deeds 
Official Court Reporter 


{ Filed Jan. 27, 1959] 
MOTION TO SUPPRESS EVIDENCE 


Comes now the defendant in the above-entitled cause by her attorney 
John T. Bonner, and moves the Court to pass an order suppressing all 
articles seized from premises and person of the defendant for that the 
affidavit upon which the search warrant is based contains no affirmative 
allegation that the affiant spoke with personal knowledge of the matters 
contained therein; it does not indicate any sources for the complainant's 
belief; and it does not set forth any other sufficient basis upon which a 
finding of probable cause could be made, and for cause refers the Court 
to said affidavit, together with the affidavit of this defendant in support 
of her previous motion to suppress evidence, and the case of Giordenello 
v. United States, decided June 30, 1958, by the Supreme Court of the 
United States. 


/s/ John T. Bonner 
Attorney for Defendant 


Copy of foregoing Motion received this 27th day of January, 1959. 


/s/ Arthur J. McLaughlin 
U. S. Attorney 


[ Filed Jan. 27, 1959] 


On this 27th day of January 1959 came the attorney of the United 
States; the defendant in proper person and by counsel, Jack Bonner, 
Esq.; whereupon the defendant's motion to suppress evidence coming on 
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to be heard, after argument by counsel is by the Court denied; and there- 
upon the defendant waives his right to trial by jury and trial by Court is 
begun; and thereupon after hearing the evidence the Court finds the de- 
fendant guilty as charged; : 

The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District Jail. | 
By direction of 

EDW. M. CURRAN 


Presiding Judge i 
Criminal Court #3 


* x 





[ Filed Mar. 9, 1959] 
JUDGMENT AND COMMITMENT | 


On this 6th day of March, 1959 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, John T. Bon- 
ner, Esq. i 

IT IS ADJUDGED that the defendant has been convicted upon her plea 
of not guilty and a verdict of guilty of the offense of : 

Violation of Section 4704a, Title 26 of the U. S. Code; 

Violation of Section 174, Title 21 of the U. S. Code 
as charged and the court having asked the defendant whether he has any- 
thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 


tody of the Attorney General or his authorized representative for im- 


prisonment for a period of 

Seven (7) years. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 

ment and commitment to the United States Marshal or other qualified offi- 
cer and that the copy serve as the commitment of the defendant. 


/s/ Edward M. Curran : 
United States District Judge 








[ Filed March 16, 1959] 


AFFIDAVIT IN SUPPORT OF APPLICATION 
FOR LEAVE TO PROCEED ON APPEAL FROM 
JUDGT.WITHOUT PREPAYMENT OF COSTS 
I, Jessie Overton, being first duly sworn according to law, depose 
and say that I am the in the above-entitled cause, and, in support of my 
application for leave to proceed in said cause without being required to 
prepay fees or costs, state as follows: 
1. That Iam a citizen of the United States. 
2. That because of my poverty I am unable to pay the costs of 
said suit or action. 
That Iam unable to give security for the same. 
That I believe I am entitled to the redress I seek in said suit 
or action. 
That the nature of my cause of action is briefly stated as 
follows: 
Appeal from conviction for violation of 26 USC 4704a, 21 USC 174, 
and sentence of seven years imposed on 3/6/59. 
/s/ Jessie Overton 
SUBSCRIBED and SWORN to before me this 16th day of March 
1959. 
HARRY M. HULL, Clerk 
United States District Court 
Let the applicant proceed without for the District of Columbia 
prepayment of costs. By /s/ Alan B. David 
/s/ Curran Deputy Clerk 
JUDGE 





[ Filed July 20, 1959] 


AFFIDAVIT RELATIVE TO REQUEST FOR U.S. 
COMMISSIONER'S SEARCH WARRANT FOR THE 
PREMISES LISTED BELOW FOR VIOLATION Ce 
THE HARRISON NARCOTIC ACT. 


SEARCH WARRANT: 1011 M Street N.W. Entire First Floor Right 
Apartment. 

AFFIDAVIT: Jessie Overton and Oscar Bryant are addicts and known 

dealers in narcotics to members of the Narcotic Squad. Oscar Bryant 

has been convicted of the Harrison Narcotic Act and the Untorm Nar- 

cotic Act. 


It was learned by Officers Joseph ¥ W. Somerville a Felix R. 


Aiken that Jessie Overton and Oscar Bryant are living together at 1011 
M Street N.W., entire 1st floor right apartment and are dealing in 
narcotics. : 

Monday, August 4, 1958, 9:15 A.M. Officer Felix R. Aiken went to 
check on premises 1011 M Street N.W., ist floor right apartment and 
observed George Albert Squirrel, a known addict, come out of these 
premises. | 

On Tuesday, October 7, 1958, Officers Felix R. Aiken and Joseph 
W. Somerville received information from two different sources that 
Jessie Overton had gone to New York on Monday, October 6, 1958 to 
purchase narcotics and that she was due back on Tuesday, October 7, 
1958. About 4:00 P.M, Tuesday, October 7, 1958, Officers Aiken and 
Somerville received information that Jessie Overton was ag from 
New York and had some heroin. 

On Tuesday, October 7, 1958, between the hours of 4 720 P.M. and 
4:55 P.M. Officer Joseph W. Somerville observed Oscar Bryant and 
several addicts standing on the corner of 10th and M Street N.W. About 
8:00 P.M. October 7, 1958, Officers Aiken and Somerville observed 
Shirley Crews, a known addict, contact Oscar Bryant, who was standing 
by the gate of premises 1011 M Street N.W. and both walked to the door 
of the 1st floor right apartment, 1011 M Street N.W. About 10 minutes 
later, Shirley Crews came out and walked to 11th and M Street N.W. 
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where she caught a cab and left the scene. Oscar Bryant returned to 
the street and stood in front of 1011 M Street N.W. About 8:15 P.M. 
October 7, 1958, Officer Somerville observed Aaron Lewis, a known and 
convicted narcotic offender, contact Oscar Bryant in front of 1011 M 
Street N.W. and both entered the premises. About 8:30 P.M. Aaron 
Lewis came out of the 1st floor right apartment, 1011 M Street N.W. 
and walked north on 11th Street N.W. 

About 3:00 P.M. October 8, 1958 Officer Aiken received the follow- 
ing information from a confidential special employee who has proven 
reliable in the past that about 10:30 P.M. October 7, 1958, he was in the 
1st floor right apartment 1011 M Street N.W. when Oscar Bryant sold 
3 capsules of heroin to an unidentified colored man and that Bryant took 
these capsules from a bag under the mattress. That about 10:30 A.M. 
October 8, 1958, he was again in the 1st floor right apartment 1011 M 
Street N.W. and observed narcotics on the premises, some of which 


was being dispensed to addicts by Jessie Overton and Oscar Bryant. 
On the evening of October 15, 1958 An Agent of the Federal Bureau 


of Narcotics called to notify the squad that he had received reliable in- 
formation froma reliable Special Employee that Jessie Overton had gone 
to New York and was expected back between the hours of 9:00 and 10:00 
P.M. with some narcotics. About 11:30 A.M. Officer Somerville re- 
ceived information from this same source that Jessie Overton was back 
from New York and at the present time she is capping up in premises 
1011 M Street N.W. 1st floor right. 

Officer Joseph W. Somerville believes that there is now secreted 
in the above described premises certain heroin, syringes, tourniquets 
and cookers and paraphernalia. 


/s/ Joseph W. Somerville 
Private, Narcotic Squad 


SUBSCRIBED TO AND SWORN TO BEFORE ME THIS 16 DAY OF 
OCTOBER 1958. 


JAMES F. SPLAIN 
US COMMISSIONER 
WASHINGTON, D. C. 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented : 

1. Does an affidavit in support of a search warrant establish 
probable cause when the former states specific narcotic activi- 
ties of appellant as revealed by known informants whose 
reliability has been proven in the past? 

2. Whether adequate probable cause existed for appellant’s 


arrest without a warrant? 
(I) 





Argument: 
I. The search warrant was valid 
II. Probable cause to believe appellant had committed a felony 
warranted her arrest 
Conclusion. 
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Anited States Court of Appeals 


FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15151 


Jessre OvERTON, APPELLANT 
Vv. 


Unrrep Srares oF AMERICA, APPELLEE 


—_——_—————— 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A two count indictment filed in the District Court on Decem- 
ber 2, 1958, charged appellant with the unlawful purchase, sale 
or distribution of narcotics, 26 U.S.C. § 4704(a) and possession 
of unlawfully imported narcotics. 21 U.S.C. § 174. On Decem- 
ber 5, 1958, counsel was appointed to appear and defend appel- 
lant, and on the same date appellant entered a plea of not 
guilty. Appellant filed a pre-trial motion to suppress evidence 
on January 15, 1959. Subsequently, on January 23, 1959, ap- 
pellant withdrew this motion. Appellant filed a second motion 
to suppress evidence on January 27, 1959. This motion was 
heard and denied on January 27, 1959, by Judge Curran. 
Thereafter, on this same date, appellant, with the consent of 
the United States Attorney and approval of the court, waived 
trial by jury (J-A. 7) and was found guilty as charged. By 
judgment filed March 9, 1959, appellant was sentenced to & 
term of imprisonment for a period of seven (7) years. On 
April 10, 1959, the District Court granted appellant’s applica- 
tion to proceed on appeal in forma pauperis. 

(1) 
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The application for the search warrant 


During the course of the day of October 16, 1958, Officer 
Joseph W. Somerville of the Narcotic Squad appeared before 
U.S. Commissioner James F. Splain for the purpose of obtain- 
ing a search warrant for the entire first floor right apartment of 
1011 M Street, NW., in the District of Columbia. In support 
of his application for a search warrant, Officer Somerville sub- 
mitted an affidavit which was subsequently subscribed and 
sworn to before the Commissioner on that date (J.A. 21, 22). 
Satisfied that there was probable cause to believe that certain 
property, namely heroin, syringes, tourniquets, cookers and 
paraphernalia were illegally held in the entire first floor right 
apartment of 1011 M Street, NW., in the District of Columbia, 
the Commissioner issued a search warrant. 


The trial 


At the outset of the trial, appellant’s motion to suppress evi- 
dence came on for hearing. In support of the motion, appel- 
lant offered no evidence and called no witnesses to testify (J.A- 
3-7). Appellant’s motion was based on a legal proposition 
that probable cause was not a sufficient basis for the issuance of 
a, search warrant (J.A. 5, 6). The motion was denied after 
argument by counsel (J.A. 7). 

John R. Panetta of the Narcotics Squad, Metropolitan 
Police Department, testified that on October 16, 1958, he 
and Sergeant Rayboy, Officers Somerville, Brewer, Krenit- 
sky, and Hood went to 1011 M Street, NW.., in the District 
of Columbia. Officer Somerville had on his person the search 
warrant which he had obtained on that date from the United 
States Commissioner (J.A. 8). As the officers started up the 
stairs of these premises, appellant saw them through an open 
window. The witness testified that appellant was person- 
ally known to him, and that he “called in to her” and stated 
that he wanted to talk to her (J.A.8). Appellant asked him 
to wait a minute. The officers then went to the door of the 
premises. While waiting at the door, the witness heard 
“motions in the room” and “the drain running.” In approxi- 
mately one minute, appellant opened the door and was ad- 
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vised that there was a search warrant for the premises (J.A. 
9). At this time, appellant stated that the officers were too 
late as she had “put the heroin down the sink” (J.A. 9). 
Appellant further stated that she had just sold some capsules 
to one of the persons present, but that she had “dumped” 
them down the drain also (J.A. 11). She stated that she 
had purchased the narcotics in New York (J.A. 11). The 
witness stated that he observed three other people present 
in the apartment all of whom were known narcotic addicts. 
The witness also testified that appellant’s common law hus- 
band Oscar Bryant, who was among those present, was known 
to the officers as a narcotic seller (J.A. 11). At this time, 
the officers went to a partitioned area in the rear of the apart- 
ment where the kitchen was located. They removed the trap 
from the sink and recovered some gelatin capsules. Officer 
Somerville discovered four empty gelatin capsules in a glassine 
bag which had traces of white powder, a hypodermic needle 
and a syringe. These items were found on a kitchen table. 
Having been previously placed under arrest, appellant was 
then transported to the office of the Narcotic Squad. After 
arriving, appellant war, searched by a police matron (J.A. 11). 
At that time, it was decided that appellant would be sent to 
the hospital for a further examination (J.A. 11). Appellant 
then agreed to accompany Officer Shaw into a private office 
for the purpose of removing the capsules which were secreted 
on her persun (J.A. 12). 

Juanita H. Shaw, a Metropolitan Police officer, testified that 
she is assigned to the Woman’s Bureau, and that on Octo- 
ber 16, 1958, she escorted appellant from 1011 M Street, NW., 
to Police Headquarters (J.A. 13). Following her arrival at 
Headquarters, appellant at first denied having any heroin on 
her person. Subsequently, appellant stated she had some cap- 
sules secreted on her person and offered to remove them and 
give them to the witness (J.A. 14). Appellant and the wit- 
ness then entered a private office where appellant removed 
seventy nine capsules from her vagina. The witness testi- 
fied that the capsules contained a white powder and did not 


*None of the items seized during the search of appellant’s apartment 
were introduced into evidence during the trial. 
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have government stamps on them (J.A. 15). After receiving 
the capsules from appellant, the witness gave them to Officer 
Somerville (J.A. 15). 

Joseph W. Somerville, a Metropolitan Police officer, testified 
that on October 16, 1958, he received seventy nine capsules 
containing a white powder from Officer Shaw. After receiving 
the capsules, the witness placed them in an envelope which 
he sealed and initialed. Subsequently, Officer Somerville 
delivered these items to Dr. Butler, a chemist, for examination 
(J.A. 16). 

Appellant stipulated that the seventy nine capsules, which 
she removed from her vagina and gave to Officer Shaw, con- 
tained heroin which is a derivative of opium. These capsules 
were then received in evidence over appellant’s objection 
(J.A. 17). 

Appellant offered no evidence in her own defense. The 
Court returned a verdict of guilty as charged. This appeal 
followed. 

STATUTES AND RULE INVOLVED 


Title 26 US.C., Section 4704(a), provides: 


General requirements. It shall be unlawful for any 
person to purchase, sell, dispense, or distribute narcotic 
drugs except in the original stamped package or from the 
original stamped package; and the absence of appropri- 
ate tax paid stamps from narcotic drugs shall be prima 
facie evidence of a violation of this subsection by the 
person in whose possession the same may be found. 


Title 21 U.S.C., Section 174, provides: 


Same: penalty: evidence. Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or juris- 
diction, contrary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being im- 
ported or brought in, knowing the same to have been 
imported or brought into the United States contrary to 
law, or conspires to commit any of such acts in violation 
of the laws of the United States, shall be imprisoned not 
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less than five or more than twenty years and, in addition, 
may be fined not more than $20,000. For a second or 
subsequent offense (as determined under section 7237 (c) 
of the Internal Revenue Code of 1954), the offender 
shall be imprisoned not less than ten or more than forty 
years and, in addition, may be fined not more than 
$20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the de- 
fendant explains the possession to the satisfaction of the 
jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. (Asamended July 18, 1956, ch. 629, title I, § 105, 
70 Stat. 570.) 


Title 33, D.C.C., Section 414, in part provides: 


(a) A search warrant may be issued by any judge of 
the police court of the District of Columbia or by a 


United States commissioner for the District of Columbia 
when any narcotic drugs are manufactured, possessed, 
controlled, sold, prescribed, administered, dispensed, or 
compounded, in violation of the provisions of this chap- 
ter, and any such narcotic drugs and any other property 
designed for use in connection with such unlawful manu- 
facturing, possession, controlling, selling, prescribing, 
administering, dispensing, or compounding, may be 
seized thereunder, and shall be subject to such disposi- 
tion as the court may make thereof and such narcotic 
drugs may be taken on the warrant from any house or 
other place in which they are concealed. 

(b) A search warrant cannot be issued but upon prob- 
able cause supported by affidavit particularly describing 
the property and the place to be searched. 

(ce) The judge or commissioner must, before issuing 
the warrant, examine on oath the complainant and any 
witnesses he may produce, and require their affidavits or 


538490—60——2 
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take their depositions in writing and cause them to be 
subscribed by the parties making them. 

(d) The affidavits or depositions must set forth the 
facts tending to establish the grounds of the application 
or probable cause for believing that they exist. 

(e) If the judge or commissioner is thereupon satis- 
fied of the existence of the grounds of the application or 
that there is probable cause to believe their existence, he 
must issue a search warrant, signed by him, to the major 
and superintendent of police of the District of Columbia 
or any member of the Metropolitan police department, 
stating the particular grounds or probable cause for its 
issue and the names of the persons whose affidavits have 
been taken in support thereof, and commanding him 
forthwith to search the place named for the property 
specified and to bring it before the judge or commis- 
sioner. 


Rule 41, Federal Rules of Criminal Procedure, in part 
provides: 


(c) Issuance and Contents. A warrant shall issue 
only on affidavit sworn to before the judge or commis- 
sioner and establishing the grounds for issuing the war- 
rant. If the judge or commissioner is satisfied that 
grounds for the application exist or that there is probable 
cause to believe that they exist, he shall issue a warrant 
identifying the property and naming or describing the 
person or place to besearched. The warrant shall be di- 
rected to a civil officer of the United States authorized to 
enforce or assist in enforcing any law thereof or to a per- 
son so authorized by the President of the United States. 
It shall state the grounds or probable cause for its is- 
suance and the names of the persons whose affidavits 
have been taken in support thereof. It shall command 
the officer to search forthwith the person or place named 
for the property specified. The warrant shall direct that 
it be served in the daytime, but if the affidavits are posi- 
tive that the property is on the person or in the place to 
be searched, the warrant may direct that it be served at 





vf 


any time. It shall designate the district judge or the 
commissioner to whom it shall be returned. 

(e) Motion for Return of Property and to Suppress 
Evidence. A person aggrieved by an unlawful search 
and seizure may move the district court for the district 
in which the property was seized for the return of the 
property and to suppress for use as evidence anything so 
obtained on the ground that (1) the property was il- 
legally seized without warrant, or (2) the warrant is in- 
sufficient on its face, or (3) the property seized is not 
that described in the warrant, or (4) there was not prob- 
able cause for believing the existence of the grounds on 
which the warrant was issued, or (5) the warrant was 
illegally executed. The judge shall receive evidence on 
any issue of fact necessary to the decision of the motion. 
If the motion is granted the property shall be restored 
unless otherwise subject to lawful detention and it shall 
not be admissible in evidence at any hearing or trial. 
The motion to suppress evidence may also be made in 
the district where the trial is to be had. The motion 
shall be made before trial or hearing unless opportunity 
therefor did siot exist or the defendant was not aware of 
the grounds for the motion, but the court in its discre- 
tion may entertain the motion at the trial or hearing. 


SUMMARY OF ARGUMENT 
I 


On October 16, 1958, Officer Joseph W. Somerville applied 
to the United States Commissioner for a search warrant for 
the premises occupied by appellant and one Oscar Bryant. 
In support of his application, he furnished the Commissioner 
with a detailed and comprehensive affidavit disclosing the 
sources for his belief that appellant and Bryant were engaged 
in illegal narcotic activities. The Commissioner, after exam- 
ining the officer, officially declared himself satisfied that prob- 
able cause existed for the issuance of the search warrant. His 
determination is amply supported by the record. 
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The facts and circumstances personally observed and those 
known to the officers established probable cause for appellant’s 
arrest. The search of appellant, which began after she was 
placed under arrest, was incidental to her arrest. The heroin 
recovered during this search was properly introduced into 


evidence. 
ARGUMENT 


I 
The search warrant was valid 


Appellant argues (Br. 10) that the affidavit in support of 
the application for the search warrant failed to establish prob- 
able cause “because it sought a search warrant solely on the 
basis of uncorroborated information received from undisclosed 
informers.” ? In the alternative, he contends (Br. 30) that 
“even if the affidavit is not deficient as a matter of law, its 
legal sufficiency cannot be determined in the absence of find- 
ings of fact establishing the affiant’s sources of information 
and their credibility.” At the outset of the trial, appellant 
filed a motion to suppress evidence (J.A. 4, 18). The motion 
was heard prior to the start of the trial. Appellant based his 
motion on the narrow and specific legal proposition that prob- 
able cause was not & sufficient basis for the issuance of a search 
warrant (J.A.5). He contended that the affidavit in support 
of the application for a search warrant must contain a positive 
statement of facts based on the affiant’s personal knowledge. 
This contention was based on Schenks v. United States, 55 
US. App. D.C. 8, 2 F. 2d 185 (1924) and a misapplication 


———— 

? Appellant apparently now contends, for the first time, that the identity 
of the informants should have been revealed at the hearing in th 
Court. Appellant did not seek the identity of the informers either before 
or during the trial. It is a well established principle, that the government 
has a privilege, “to withhold from disclosure the identity of persons who 
furnish information of violations of law to officers charged with enforce- 
ment of that law.” Roviaro v. United States, 353 U.S. 53 (1957). This is 
particularly true where appellant did not seek the identity of the inform- 
ants. Cf. United States v. Conforti, 200 F. 2d 365 (7th Cir. 1952). 





9 


of Giordenello v. United States, 357 U.S. 480 (1958).* Appel- 
lant cannot now be heard to argue, for the first time, that the 
affidavit failed to establish probable cause and that the Dis- 
trict Court did not make findings of fact establishing the af- 
fiants sources of information and their credibility.‘ 

This was not a case of an officer taking the law into his own 
hands. He sought the protection of a search warrant. In 
support of his application, he furnished the Commissioner 
with a detailed and comprehensive affidavit. Appellee sub- 
mits that this affidavit in support of the application for the 
search warrant provided a sufficient basis upon which a finding 
of probable cause could be made by the Commissioner. How 
extensive an examination of the officer was made by the Com- 
missioner is not disclosed by the record, for appellant did not 
raise the point below. That such an examination was made 
there can be no doubt for the Code provides: “The * * * com- 
missioner must, before issuing the warrant, examine on oath 
the complainant * * * and require * * * affidavits or take 
* * * depositions * * *.” See Brandon v. United States, 
— US. App. D.C. —., 270 F. 2d 311 (1959) ; 33 D.C.C. § 414. 

In Giordenello v. United States, 357 U.S. 480 (1958), the 


Supreme Court stated at p. 485: 


? Appellant’s reliance upon Schencks was misplaced since this Court has 
specifically held that Schencka, in the degree relied upon by appellant below, 
has been overruled. In Washington v,. United States, 92 U.S. App. D.C. 31, 
202 F. 2d 214 (1953), cert. denied 345 U.S. 956, this Court made the follow- 
ing reappraisal of Schencks in light of Brinegar v. United States, 338 U.S. 
160: 

“In Brincgar v. United States, the Supreme Court said: ‘Probable 
cause exists where the facts and circumstances within their [the offi- 
cers’] knowledge and of which they had reasonably trustworthy infor- 
mation [are] sufficient in themselves to warrant a man of reasonable 
caution in the belief that an offense has been or is being committed.’ 
The existence of probable cause does not require that the officers then 
possess legal evidence sufficient to convict. Insofar as Schencks v. 
United States might de construed to the contrary, it has been overruled 
by Brinegar.” 

It is clear that the District Court properly denied appellant's motion. 

“The record discloses that appellant offered no evidence at the hearing 
nor called any witnesses to testify in support of her motion. It is clear 
that since appellant’s motion was based on 2 legal proposition, it was not 
necessary for the judge to make a determination on “any issue of fact.” 
See Rule 41(e), F.R. Crim. P. 
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II 


The facts and circumstances personally observed and those 
known to the officers established probable cause for appellant’s 
arrest. The search of appellant, which began after she was 
placed under arrest, was incidental to her arrest. The heroin 
recovered during this search was properly introduced into 


evidence. 
ARGUMENT 


I 
The search warrant was valid 


Appellant argues (Br. 10) that the affidavit in support of 
the application for the search warrant failed to establish prob- 
able cause “because it sought a search warrant solely on the 
basis of uncorroborated information received from undisclosed 
informers.”2 In the alternative, he contends (Br. 30) that 
“even if the affidavit is not deficient as a matter of law, its 
legal sufficiency cannot be determined in the absence of find- 
ings of fact establishing the affiant’s sources of information 
and their credibility.” At the outset of the trial, appellant 
filed a motion to suppress evidence (J.A. 4, 18). The motion 
was heard prior to the start of the trial. Appellant based his 
motion on the narrow and specific legal proposition that prob- 
able cause was not a sufficient basis for the issuance of a search 
warrant (J.A.5). He contended that the affidavit in support 
of the application for a search warrant must contain a positive 
statement of facts based on the affiant’s personal knowledge. 
This contention was based on Schenks v. United States, 55 
U.S. App. D.C. 84, 2 F. 2d 185 (1924) and a misapplication 


2 Appellant apparently now contends, for the first time, that the identity 
of the informants should have been revealed at the hearing in the District 
Court. Appellant did not seek the identity of the informers either before 
or during the trial. It is a well established principle, that the government 
has a privilege, “to withhold from disclosure the identity of persons who 
furnish information of violations of law to officers charged with enforce- 
ment of that law.” Roviaro v. United States, 353 U.S. 53 (1957). This is 
particularly true where appellant did not seek the identity of the inform- 
ants. Cf. United States v. Conforti, 200 F. 24 365 (7th Cir. 1952). 
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of Giordenello v. United States, 357 U.S. 480 (1958).* Appel- 
lant cannot now be heard to argue, for the first time, that the 
affidavit failed to establish probable cause and that the Dis- 
trict Court did not make findings of fact establishing the af- 
fiants sources of information and their credibility. 

This was not a case of an officer taking the law into his own 
hands. He sought the protection of a search warrant. In 
support of his application, he furnished the Commissioner 
with a detailed and comprehensive affidavit. Appellee sub- 
mits that this affidavit in support of the application for the 
search warrant provided a sufficient basis upon which a finding 
of probable cause could be made by the Commissioner. How 
extensive an examination of the officer was made by the Com- 
missioner is not disclosed by the record, for appellant did not 
raise the point below. That such an examination was made 
there can be no doubt for the Code provides: “The * * * com- 
missioner must, before issuing the warrant, examine on oath 
the complainant * * * and require * * * affidavits or take 
* * * depositions * * *.” See Brandon v. United States, 
— US. App. D.C. —, 270 F. 2d 311 (1959) ; 33 D.C.C. § 414. 

In Giordenello v. United States, 357 U.S. 480 (1958), the 
Supreme Court stated at p. 485: 


* Appellant’s reliance upon Schencks was misplaced since this Court has 
specifically held that Schenck, in the degree relied upon. by appellant below, 
has been overruled. In Washington v, United States, 92 U.S. App. D.C. 31, 
202 F. 2d 214 (1953), cert. denied 345 U.S. 956, this Court made the follow- 
ing reappraisal of Schencks in light of Brinegar v. United States, 338 U.S. 
160: 

“In Brincgar v. United States, the Supreme Court said: ‘Probable 
cause exists where the facts and circumstances within their [the off- 
cers’] knowledge and of which they had reasonably trustworthy infor- 
mation [are] sufficient in themselves to warrant a man of reasonable 
caution in the belief that an offense has been or is being committed.’ 
The existence of probable cause does not require that the officers then 
possess legal evidence sufficient to convict. Insofar as Schencks v. 
United States might be construed to the contrary, it has been overruled 
by Brinegar.” 

It is clear that the District Court properly denied appellant’s motion. 

“The record discloses that appellant offered no evidence at the hearing 
nor called any witnesses to testify in support of her motion. It is clear 
that since appellant’s motion was based on a legal proposition, it was not 
necessary for the judge to make a determination on “any issue of fact.” 
See Rule 41(e), F.R. Crim. P. 
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* * © The provisions of these Rules must be read ur 
the light of the constitutional requirements they imple- 
ment. The language of the Fourth Amendment, that 
«* * ® no warrants shall issue, but upon probable 
cause, supported by Oath or affirmation, and particu- 
larly describing * * * the persons or things to be seized 
* * *” of course applies to arrest as well as search war- 
rants. See Ex parte Buford, 3 Cranch 448; McGrain 
v. Dougherty, 273 US. 135, 154-157. The protection 
afforded by these Rules, when they are viewed against 
their constitutional background, is that the inferences- 
from the facts which lead to the complaint a CDE, 
drawn by a neutral and detached magistrate instead of 
being judged by the officer engaged in the often com- 
petitive enterprise of ferreting out crime.” Johnson v. 
United States, 333 US. 10, 14. The purpose of the 
complaint, then, is to enable the appropriate magistrate, 
here a Commissioner, to determine whether the “prob- 
able cause” required to support a warrant exists. The 
Commissioner must judge for himself the persuasive- 
ness of the facts relied on by a complaining officer to 
show probable cause. He should not accept without 
question the complainant’s mere conclusion that the 
person whose arrest is sought has committed a crime. 


When the search warrant in the instant case is judged with this 
criteria in mind, it is clear that it provided a sufficient basis for 
the Commissioner’s determination, pursuant to Rule 41(c) of 
the Federal Rules of Criminal Procedure, that probable cause 
existed for its issuance. 

The record in the instant case discloses that Officer Somer- 
ville, in the affidavit in support of the request for a search war- 
rant, averred that appellant and one Bryant were known to 
officers of the Narcotic Squad as addicts and dealers in nar- 
cotics. He further averred that he had learned that appellant 
and Bryant were living together at 1011 M Street NW., and 
were dealing in narcotics. On October 7, 1958, the affiant re- 
ceived information from two different sources that appellant 
had gone to New York on October 6, 1958, to purchase narcotics 
and that she was expected to return the following day. On this 





11 


same date, the affiant received additional information that ap- 
pellant had returned from New York and had heroin in her pos- 
session. The affidavit discloses that on October 7, 1958, the 
affiant observed Bryant and several other addicts on the corner 
of 10th and M Streets NW. Several hours later, the affiant 
personally observed a known addict and a convicted narcotic 
offender contact Bryant. On each of these occasions, the per- 
son entered the premises with Bryant and remained for a period 
of time no longer than fifteen minutes. On October 8, 1958, 
Officer Aiken was informed by a reliable confidential special 
employee that appellant and Bryant had sold or dispensed 
heroin to certain individuals on October 7 and 8. This source 
of information, who was present on both occasions, stated that 
the heroin was kept in a bag under the mattress (J.A. 22). On 
October 15, 1958, an agent of the Federal Bureau of Narcotics 
advised the Narcotic Squad that he received reliable informa- 
tion from a reliable Special Employee that appellant had gone 
to New York and was expected back between 9 p.m. and 10 p.m. 
with narcotics. Subsequently, this same source advised affiant 
that appellant had returned from New York and was “capping 
up” in the premises for which the search warrant was subse- 
quently requested.’ The affidavit concludes with the following 
statement (J.A. 22): 


Officer Joseph W. Somerville believe that there is now 
secreted in the above described premises certain heroin, 
syringes, tourniquets and cookers and paraphernalia. 


That the officer had ample grounds upon which to base his 
application is clear. The facts and circumstances within the 
officer’s personal knowledge coupled with those of which he had 
reasonably trustworthy information fully warranted him as a 
man of reasonable caution in believing that an offense against 
the narcotic Jaws had been and was being committed. That 
the Commissioner from his examination of the officer and from 
his affidavit in support of the application for the search warrant 


*In determining probable cause, a law enforcement officer may rely on in- 
formation furnished to him by another officer. Cf. Jones v. United States, 
No. 15,184, decided October 15, 1959; Weise v. United States, 251 F. 2d 867 
(9th Cir. 1958) ; United States v. Heitner, 149 F. 2d 105, (2nd Cir. 1945). 
1945). 
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might thus properly be convinced of the existence of the 
grounds of the application seems obvious. Brandon v. United 
States, supra. He could judge for himself the persuasiveness 
of the facts relied upon by the officer, those known to the officer 
personally as well as those attributed to the source of the 
officer’s belief. Cf. Giordenello v. United States, supra. The 
Commissioner officially declared himself satisfied that probable 
cause existed for the issuance of the search warrant. Here then 
was the independent judgment of the “neutral and detached 
magistrate”, Johnson v. United States, 333 U.S. at 14, based 
upon a sworn application for a search warrant providing @ 
sufficient basis upon which a finding of probable cause could 
be made. Cf. Brandon v. United States, supra. 


II 


Probable cause to believe appellant had committed a felony 
warranted her arrest 


It is well established that a search and seizure incident to & 
lawful arrest is valid. United States v. Rabinowzttz, 339 US. 
56, 63-64 (1950). The test of the legality of an arrest, without 
a warrant, is whether probable cause existed to believe that the 
person arrested had committed a felony.’ In order to deter- 
mine probable cause, each case must be considered on its own 
facts. Of course, probable cause consists of more than mere 
suspicion of guilt. But on the other hand it involves prob- 
abilities, and the standard of proof is not the same as that re- 
quired at trial. As the Supreme Court stated in Brinegar v. 
United States, supra: 


* * * Probable cause exists where “the facts and cir- 
cumstances within their [the officers’] knowledge and 
of which they had reasonably trustworthy information 
[are] sufficient in themselves to warrant a man of rea- 
sonable caution in the belief that” an offense has been or 
is being committed. Carrol v. United States, 267 US. 
132, 162. 


*It is important to note that the heroin introduced into evidence at ap- 
pellant’s trial was recovered from her person following her arrest and not 
as 2 result of the search of the premises. None of the items seized in appel- 
lant’s apartment were used by the government during the trial. 
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It is, therefore, clear that a police officer may arrest without @ 
warrant when he has reasonable grounds, in light of the circum- 
stances of the moment as viewed through his eyes, for belief 
that a felony has been committed and the person before him 
committed it. Bell v. United States, 102 U.S. App. D.C. 383, 
254 F. 2d 82, cert. denied, 358 U.S. 885 (1958). 

The record discloses that on October 16, 1959, Officers Pan- 
etta, Somerville, Rayboy, Brewer and Hood went to 1011 M 
Street, NW., for the purpose of executing a United States Com- 
missioner’s search warrant. Detective Panetta testified that 
as he approached the front stairs, appellant saw him through 
on open window (J.A.8).’ At this time, he informed appellant 
that he wanted to talk to her. Appellant asked him to “wait 
a minute.” The witness proceeded to the front door where he 
heard “motions in the room” and “the faucet and water run- 
ning.” Shortly thereafter, appellant opened the door and was 
advised that there was a search warrant for the premises. Ap- 
pellant stated that the officers were too late as she had “put 
the heroin down the drain.” There were three other persons 
present in the apartment at this time, all of whom in addition 
to appellant were known to the witness as narcotic addicts. Cf. 
Brinegar v. United States, supra. Appellant also stated that 
she had sold some “capsules” to one of the persons present but 
had washed them down the drain also. She advised the officers 
that she had purchased the narcotics in New York. Thus, 
appellant, through her own voluntary and spontaneous state- 
ments had corroborated the information furnished Officer 
Somerville on October 8 and 15. But there is more. The offi- 
cers went to the kitchen and removed some gelatin capsules 
from the trap under the sink. At the same time, Officer Somer- 
ville discovered four empty gelatin capsules in a glassine bag 
which had traces of a white powder, a hypodermic needle and 
a syringe. These items were on the kitchen table (J.A. 10). 
Appellant and the other occupants were placed under arrest. 
Thereafter, while at Police Headquarters, appellant removed 
the seventy nine capsules of heroin from her vagina and gave 
them to Officer Shaw. 


7 Apparently, Detective Panetta and appellant were known to each other 
prior to this date ( J.A. 8). 
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Taking these circumstances together, it is clear beyond all 
question that probable cause existed for appellant’s arrest. 
Here also were officers experienced in the narcotics traffic to 
whom the appearance of the capsules and narcotic parapherna- 
lia had special significance. Their action is not to be measured 
by what may be probable cause to an untrained civilian 
passerby. See Bell v. United States, supra. 

The search of appellant, which began after she was placed 
under arrest, was incidental to an arrest based upon probable 
cause. United States v. Rabinowitz, supra. The fruits of the 
crime were properly introduced into evidence. 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
Ouiver GaASCcH, 
United States Attorney. 
Cart W. BELCHER, 
Donaip S. SMITH, 
Assistant United States Attorneys. 
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